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ORDER OF DISMISSAL

Respondent Atlantic World Airways, Inc. (Atlantic) has appealed from Chief
Administi'ative Law J udge J ohn J. Mathias’s initial decision dismissing Atlantie's
request for hearmg and assessing the $3 000 civil penalt}'f requested in the |
complalnt Thxs decision afﬁrms the law Judge on the ground that Atlantic has.
‘ - failed to show ttgood cause for its fallure to ﬁle a tlmely answer to th.e complamt
o On March 2, 1995 Complalnant 1ssued a complamt alleglng that Atlantlc
v1olated Section 135. 63(a)(4)(1v) and (vii) of the Federal Aviation Regulatlons 14

C.F.R. §§ 135.63(a)(4)(iv) and (vii).” Spegﬁca_lly, Complalnant alleged that:when an

A copy of the law Judge s wrltten initial dec151on is attached.
Sectlon 135. 63(a)(4)(1v) and (vii) prov1de in relevant part, as follows: - .

§ 135.63 Recordkeeping requirements.

(a) Each certificate holder shall keep at its principal business office or
at other places approved by the Administrator, and shall make available for
inspection by the Administrator the following--

(4) An individual record of each pilot used in operations under 'this
part, including the following information:

(iv) The pilot’s current duties and the date of the pilot’s assignment to
‘ those duties.




FAA inspector inspected Atlantic's facilities on March 16, 1994, Atlantic was unable
to produce flight, rest time, and assigned duty records for three of its pilots for the
last four months of 1993 and the first three months of 1994. The complaint
included a statement reminding Atlantic of the requirement to file an answer within
30 days after service of the complaint. The answer was due on April 6, 1995.°

On March 13, 1995, the law judge issued an order in which he notified the
parties that they must serve all future communications on the law judge, the
hearing docket, and the opposing party. The following day, on March 14, 1995, the
law j_udge issued an order in which he reminded Atlantic about the answer
reciuirement. In this order, the law judge alse advisedA'Atlantic that a general denial
} wae insufficient and that anything submitted in responee to-the Notice of Proposed
_Civil Penalty would not meet the requireme:nt to.file an answer to the complaint.

Atlantlc dld not file an answer by 1ts deadhne of Apnl 6, 1995.

. Approx1mately 7 Weeks later on May 24 1995 the law judge lssued an order to
shoW cause. In the order to show cause, the law Judge stated that if Atlantic did not
ﬁle an answer to the complaint or respond to the order to show cause by June 23,
. ’:1995 he would 1ssue a default judgment. When the law Judge still had not recelved
any response to his order to show cause by July 10, 1995, he entered a default

judgment against Atlantic.

(vii) The pilot’s flight time in sufficient detail to determine compliance
with the flight time limitations of this part.

* Under the Rules of Practice, respondents must file a written answer to the complaint within
30 days after Complainant serves the complaint. 14 C.F.R. § 13.209(a). Atlantic had

5 additional days to file its answer because Complainant served the complaint by mail.

14 C.F.R. § 13.211(e). In this case, where the complaint was served on March 2, 1995, the
answer became due on April 6, 1995.




About a week later,* Atlantic’s President, Mark Blanton, filed a notice of
appeal from the law judge’s decision. On the same date, Mr. Blanton also sent the
law judge a request for reconsideration in which he stated that Atlantic did indeed
answer the show cause order before the June 23, 1995, deadline imposed by the law
judge. Mr. Blanton attached to the request for reconsideration a copy of his letter,
which was dated June 20, 1995, responding to the show cause order. The
June 20, 1995, letter answered the allegations of the complaint, but made no
attempt to explain why Atlantic failed to file the answer by the April 6, 1995,
deadline for filing an answer.

On July 25, 1995, the law judge denied Atlantic’s request for reconeideration,
-stating that he lost jurisdiction of the case when he issued his initial deoision a‘ndv'
that the only. possible relief for Atlantic lay in the notice of appeal that Atlantic hed |
. filed.® The law Judge noted that nelther he nor the hearlng docket had recelved a
| ‘copy of Atlantlc S J une 20 1995 letter ' |

The law Judge S order dlsrnlssmg Atlantic’s reduest for hearinlg end assessing
a 01V11 penalty must be afﬁrmed The Rules of Practlce do not grant law judges the
| authorlty to extend the deadlme for ﬁhng an answer without a show1ng of good -
cause. Section 13.209(a) sets a 30-day deadline for filing the answer to the
complamt and Sectlon 13.209(f) states that without good cause, a person ’s fallure to

ﬁle an answer shall be deemed an admission of the truth of each allegatlon

“ The postmark date on the envelope is July 18, 1995.

® Atlantic’s appeal brief was due on September 5, 1995, but Atlantic failed to file an appeal
brief by the deadline. In an earlier order, Atlantic's notice of appeal was construed as an
appeal brief and Complainant was directed to submit a reply brief. FAA Order No. 95-23
(October 13, 1995).




contained in the complaint. Thus, under the Rules of Practice, a showing of good
cause is mandatory. Without it, failure to file an answer by the deadline may not be
excused. Atlantic has failed to show good cause for its failure to file an answer by
the deadline of April 6, 1995.°

Even if the law judge had the authority to extend the time for filing an
answer until June 23, 1995, without a showing of good cause, Atlantic has failed to
show that it filed its letter dated June 20, 1995, before June 23, 1995.
Under Section 13.210(b), a mailed document is considered filed on either the date
shown on the certificate of service, the date on the postmark if there is no certificate
of service, or the date shown by other evidence if there is no certificate of service or
postmark.7 Here, Atlantic failed’ to attach a certificate of service to its J une 20,
1995, letter. The law judée, the hearihg docket, and Complainant have each
: 1nd1cated that they never recelved Atlantlc s June 20 1995, letter.® ‘As a result

' there is no envelope bearlng a postmark date that Would prov1de ev1dence that the

June 20 1995 letter was malled before the June 23, 1995, deadline imposed by the

¢ The_'ir,i"stant case’is aistinguishable from In the Matter-of Columna, FAA Order No. 94-30
(September 30, 1994), in which the Administrator found good cause for a late-filed answer.
In Columna, the law judge had issued a notice to the respondent before the answer was due
that may have led the respondent to believe that the 30-day deadline for filing an answer
was not a firm deadline. Here, the law judge issued nothing.before the April 6, 1995,
deadline for filing an answer that would have misled a reasonable person.

"14C.F.R. § 13.210(b) provides as follows:

(b) Date of filing. A document shall be considered to be filed on the date of
personal delivery; or if mailed, the mailing date shown on the certificate of
service, the date shown on the postmark if there is no certificate of service, or
other mailing date shown by other evidence if there is no certificate of service
or postmark.

® While they received copies of the letter, it was not until much later. Atlantic attached
‘copies of the June 20, 1995, letter to its request for reconsideration filed with the law judge
on July 18, 1995.




law judge. A party’s unsworn statement does not constitute evidence. Thus, there
is no evidence in the record showing that Atlantic filed the letter by June 23, 1995.

It was Atlantic’s responsibility to ensure that its answer was properly and -
timely filed, or if it failed to do so, to show good cause for any lapse in this regard.
This it has failed to do. As a result, Atlantic’s appeal is dismissed. The law judge’s
decision assessing a $3,000 civil penalty is affirmed.’

! o

\ 11 et O A Y L T Ny
DAVID R. HINSON, ADMINISTRATOR
Federal Aviation Administration

Issﬁed this 19th day of December, 1995.

® Unless Atlantic files a petition for review with a Court of Appeals of the United States
within 60 days of service of this decision (under 49 U.S.C. § 46110), this decision shall be
considered an order assessing civil penalty. See 14 C.F.R. §§ 13.16(b)(4) and 13.233(j)(2)
(1994).




